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December 16, 2022

VIA EMAIL

Town of Clayton
Town Council
111 East Second Street
Clayton, NC 27520

Re: Clayton Dental-Rezoning (Application Number: 2022-166-RZ)

Dear Town Council Members:

Please be advised that the 2.145-acre tract (the “Prope1ty”) associated with the
above-mentionedapplication is subject to Restrictive Covenants that require Architectural
Approvalby the Declarant. The Restrictive Covenants are recordedin the JohnstonCounty
Registry in Book 3988, Pages 128-132 (copy attached for ease of reference).

Whilethe Declarant is not opposed to the proposedrezoningsought by the applicant
for the Property, the Property remains subject to the Restrictive Covenants mentioned
herein.

Sincerely,

M
Fred J. Smith,Jr.
Declarant

www. Fredsmi thcompany. com

2102 Pritchard Road Clayton, NC 27527 ' Phone: (919) 550-8086 ' Fax: (919)

550-8186



.E‘iled in JOHNSTON COUNTY, NC CRAIG OLIVE, Register of Deeds Filed 6/1/2011
4:41:51 PM DEED BOOK 3988 PAGE 128 — 132 INSTRUMENT # 2011317464 Real
Estate Excise Tax: $0.00 Deputy/Assistant Register of Deeds: L KIRBY

Brent E. Wood
Fred Smith Company
400 Riverwood Drive
Clayton, NC 27527

Mail after recording to:

DECLARATION OF RESTRICTIVE COVENANTS

THIS DECLARATION OF RESTRICTIVE COVENANTS (the “Declaration”) is made as of
May 23, 20ll, by Riverwood on the Neuse, LLC, a North Carolina limited liability company, its
successors or assigns (“Declarant”).

WITNESSETH:

WHEREAS, Declarant is the owner of that certain tract of land located in Johnston County, North
Carolina known and designated as Tract 2, containing 2.146 acres (93,464 square feet), as described on

plat of survey entitled “Subdivision Plat for Riverwood on the Neuse, LLC, Wilders Township, Johnston
County, North Carolina,” dated May 12, 2009, prepared by Curk T. Lane, Registered Land Surveyor, for
True Line Surveying, P.C., and recorded in Plat Book 74, Page I9, in the of?ce of the Johnston County,
North Carolina Register of Deeds (the “Property");

WHEREAS, the Property constitutes a portion of that certain development known as Riverwood
Ranch (the “Development”); and

WHEREAS, in anticipation of its conveyance of the Property to Zogreo, LLC and Wilder
investors, LLC, as tenants in common, their transferees, successors or assigns or any subsequent owner of

the Property (“New Owner”), Declarant desires to ensure that New Owner will use the Property in a
manner consistent with the plans and designs of Declarant for the Development and not in a manner that
would injure or adversely affect the other properties or operations in the Development.

NOW THEREFORE, for and in consideration of the sum of Ten Dollars ($10.00) and other good
and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, Declarant

{l-‘ilc:Client Fi|es\l 0l4\Ol2\00054867.DOC} ]
RA—3035824v1
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DEED BOOK 3988 PAGE 129

hereby declares the Property is and shall be held, transferred, sold, and conveyed subject to the restrictive
covenants hereina?er set forth.

1. Use Restrictions.The Property shall be used only for the development and operation of a
commercial, retail, office and/or mixed use development and such other uses incidental thereto and for no
other purpose whatsoever (the “Pemiitted Use”).

2. Architectural Approval.

(a) So as to maintain the architecturaland aesthetic harmony of the Development as a whole (the
“Theme”), New Owner shall submit to Declarant, for Declarant’s prior, written approval, detailed plans
and speci?cations (“Plans”) for the commercial development and the other improvements to be
constructedon the Property (“Facilities”) covering the initial construction of the Facilities at least thirty
(30) days prior to the commencement of such construction.Declarant shall provide New Owner with any
comments to the Plans within ?fteen (15) days of its receipt thereof. If the Declarant should reject the
Plans for not complyingwith the Theme, New Owner and Declarant shall mutually consult to establish
approved Plans for the proposedwork. Any addition, remodel, reconstruction or alteration undertaken by
New Owner shall be constructed in substantial compliance and in harmony with the initial approved
constructionof the Facilities. Any addition, remodel, reconstruction or alteration undertaken by New
Owner and not objected to by Declarant within sixty (60) days of completion of the same shall be deemed
accepted by Declarant. Declarant shall object by written notice to New Owner and to any bona ?de
lender holding a valid security interest in the Property.

(b) The terms and conditions of this Paragraph shall be enforceable by the Declarant or any
subsequent owner of any portion of the Property, by actions for speci?c performance or injunction, in
additionto any other remedies available at law. Additionally, the Declarant shall have the right to assign
its rights to enforce this restriction herein contained. Furthermore, each owner of any portion of the
Property shall have the right to assign its rights to enforce this restriction herein contained to a tenant in
good standing of its entire parcel within the Property, provided such assignee complies with all of the
restrictions set forth herein as if it was an original party hereto.

3. EnvironmentalCompliance.

(a) New Owner covenants and agrees that the Property will be kept and maintained so as to

comply with all now existing or herea?er enacted or issued statutes, laws, rules, or ordinances (all
hereafter collectively called “Laws”).

(b) New Owner shall hold Declarant free, harmless and indemni?ed from any penalty, ?ne,
claim, demand, liability, cost or charge whatsoever which Declarant shall incur, or which Declarant
would otherwise incur, by reason of New Owner's failure to comply herewith, including but not limited
to (a) the cost of bringing the Property and/or the Development into compliance with all Laws; (b) the
reasonable cost of all appropriate tests and examinations of the Property and/or the Development to

con?rm that the Property and/or the Development have been brought into compliance with all Laws; and
(C) the reasonable fees and expenses of Declarant’s attorneys, engineers, and consultants incurred by
Declarant in enforcing and con?rming compliance hereunder. The foregoing shall not, however, release
Declarant or any predecessor in title to Declarant from any obligations of such party to remediate,
monitor or otherwise be responsible for any environmental condition existing upon the Property as of the
date of this Agreement, all of such obligations remaining in full force notwithstanding New Owner’s
indemnitycontained herein.

(File: Client Fi|es\l0l4\0l2\00054867.DOC} 2



~DEED BOOK 3988 PAGE 130

(c) This Section 3 shall not apply to bona ?de lenders taking possession or control of the Property

pursuant to a foreclosureof a valid security interest in the Property or by similar means (i.e. deed in lieu
of foreclosure), provided such lender did not introduce any materials to the Property in violation of the
Laws during such time of possession.

4. Notices. All notices, consents or other instruments or communicationsprovided for under this
Agreement shall be in writing, signed by or on behalf of the party giving the same, and shall be deemed
properlygiven and received (i) if delivered in person, then when actually delivered and received, or (ii) if
sent by registered or certified mail, postage prepaid, then three (3) business days after being mailed, or

(iii) if sent by overnight courier service, receipt requested,then the next business day after being sent. The
addresses of the parties for the purpose of sending such notices and communications shall be as follows:

To Declarantz

Riverwood on the Neuse, LLC
400 RiverwoodDrive
Clayton, NC 27527
Attn: Fred J. Smith, Jr.

To New Owner:

Zogreo, LLC
702 Oberlin Road, Suite 100
Raleigh,North Carolina 27605
Attn: James I. Anthony, Jr.

Wilder Investors, LLC
702 Oberlin Road, Suite 100
Raleigh,North Carolina 27605
Attn: James 1.Anthony, Jr.

Or, current legal owner
LegalAddress of Property

Each party shall have the right to designate other or additional addresses for the delivery of notices by
givingnotice thereof in the manner set forth above.

5. Remedies‘ Enforcement. In the event any provision of these Restrictions is violated by New
Owner, Declarant shall have the right to every remedy, either public or private, available in law or equity
against New Owner and its successors and assigns. ln any legal or equitable proceedings for the

enforcement of these Restrictions or to restrain a breach thereof, the party or parties against whom the
judgment is entered shall pay the attorneys’ fees and costs of the party or parties for whom judgment is
entered in such amount as may be ?xed by the court in such proceedings. The tenns and provisions
of these Restrictions shall be speci?cally enforceable against New Owner and New Owner’s successors

and assigns as the owner of the Property from time to time. All remedies provided under these
Restrictions including, without limitation, those at law or in equity, shall he cumulative and not exclusive.
The failure of a party having a right to enforce these Restrictions to so do shall not be deemed a waiver of
the right of any other party having such right nor a waiver to do so for a subsequent breach or the right to

enforce all other provision of these Restrictions. No party having the right to enforce these Restrictions

shall be liable for failure to enforce these Restrictions.

lFi|e: Client Files\l0l4\0l2\00054867.DOC) 3



-DEED BOOK 3988 PAGE 131

6. Covenants to Run with Legal Title. All of the reservations, together with the covenants and

agreements of New Owner, as set forth in these Restrictions shall be covenants running with the land and
binding upon the Properly and New Owner, and their respective heirs, representatives, successors and
assigns. Tile rights and bene?ts of these Restrictions shall run with the land, inuring to the bene?t of
Declarant, its heirs, successors and assigns.

7. Miscellaneous Provisions.

7.l Consents. Whenever New Owner’s or Declarant’s consent or approval is required under
or pursuant to this Declaration, such consent or approval must be in writing and, unless otherwise
provided in this Declaration, the decision as to whether or not to grant such consent or approval shall be
made based on a standard of reasonableness.

7.2 Singular and Plural. Whenever required by the context of this Declaration, the singular
shall include the plural, and vice vcrsa, and the masculine shall include the feminine and neuter genders,
and vice versa.

7.3 Severabilig. Invalidationof any of the provisions contained in this DecLaration or of the
applicationthereof to any party hereto by judgment or court order shall in no way affect any of the other

provisionshereof or the application thereof to any other party hereto, and the same shall remain in full

force and effect.

7.4 Declaration Shall Continue Notwithstanding Breach. It is expressly agreed that no

breach of this Declaration shall entitle any party to cancel, rescind, or otherwise terminate this
Declaration. However, such limitation shall not affect in any manner any other rights or remedies which a

party may have hereunderby reason of any such breach.

7.5. Time. Time is of the essence respecting this Declaration.

7.6 Non-Waiver. The failure of any party to insist upon strict performance of any of the
terms, covenants or conditionshereof shall not be deemed a waiver of any rights or remedies which that
party may have hereunder or at law or equity and shall not be deemed a waiver of any subsequent breach
or default in any of such terms, covenants or conditions.

7.7. Governing Law. This Declaration shall be construed in accordance with the laws of the
State of North Carolina.

7.8 Mortgage Lender. Declarant shall provide notice of any breach of the foregoing
covenants to any first mortgage lender having an interest in the Property simultaneously with all notices
provided New Owner if such lender requests copies of all notices in a writing provided to Declarant.
Nothing herein shall obligate any such lender, however, to cure any such default.
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IN WITNESS WHEREOF, the Declarant has caused this instrument to be signed in its limited

liability company name by its duly authorized manager, underauthorityduly given, effective the day and

year ?rst above written.

RIVERWOODON THE NEUSE, LLC (SEAL)

STATE OF NORTH CAROLINA

COUNTY or 441/I '5

l, the undersigned,a Notary Public of the County and State aforesaid, certify that the following person(s)
personallyappearedbefore me this day, and

[X I have personalknowledge of the identity of the principa|(s);
E] l have seen satisfactory evidence of the principal’s identity, by a current state or federal
identi?cationwith the principal’sphotographin the form of a ; or

E] A credible witness personally known to the undersignedor personally known to the principal(s),
who is unaffected by the record or transaction, has sworn by oath or af?rmation to the identity of the

principal(s);

each acknowledgingto me that he or she voluntarily signed the foregoing document for the purpose stated

therein and in the capacity indicated: Fred J. Smith, Jr., Manager of Riverwood on the Neuse, LLC, a

North Carolina limited liability company.

Witness my hand and official seal, this the }/:day of W , 201 1.

My commissionexpires: M 1--\.
/'/$20/Z Notary Public

A1./I & “
Print Name of Notary[NOTARY SEAL]

ROBERTB.WOMBLE
NOTARYPUBLIC
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